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ABSTRACT: 

One of the most divisive issues in Indian law is the Capital punishment or death punishment. It has existed 

since antiquity and is currently present in some important nations, India being one of them. In India, the 

death penalty is only imposed in the rarest of circumstances, but what does the phrase actually mean? Among 

the rarest cases? Has generated a lot of debate. Any form of punishment has two main goals: to deter future 

crimes and to punish the perpetrator. The execution of a criminal under the death penalty is done in the 

interest of justice. India experiences the similar situation, but the Indian Constitution specifies that it is a 

breach of the guarantees of the right to life and dignity found in Article 21. However, it is still 

constitutionally valid. This essay gives a general overview of the death penalty in India. Additionally, it 

provides background information and numerous Law Commission reports on the death penalty. In order to 

determine the study's goal, the paper also discusses how the doctrine of the rarest of rare circumstances 

applies to various cases and execution methods for the death penalty. The study found that all judgments 

made in connection with terrible crimes were made with the general public in mind, and that people 

gradually came to the conclusion that the imposition of the death penalty in the rarest of cases was right and 

fair. The study also indicates that it violates the principles of human rights, so the law should implement the 

death penalty in a different manner.  

KEYWORDS: Capital punishment, death punishment, Rare, crime 

INTRODUCTION 

The concept of human rights is alive and dynamic; it must be treated with care, and its significance must be 

evaluated and understood in light of changes in the social, economic, cultural, civil, and political realms. 

These advances also increase the public's desire to be able to exercise their right to justice and equality in all 

of its subtler forms. Human evolution ultimately determines the evolution of human rights.1 It was difficult 

                                                           
1 SINHA, MANOJ KUMAR, IMPLEMENTATION OF BASIC HUMAN RIGHTS, xvii (1st ed., MANAK PUBLICATIONS PVT. LTD. REPRINT 
2002) 

http://www.ijcrt.org/


www.ijcspub.org                                     © 2022 IJCSPUB | Volume 12, Issue 3 September 2022 | ISSN: 2250-1770 

IJCSP22C1253 International Journal of Current Science (IJCSPUB) www.ijcspub.org 250 
 

for the researcher to comprehend and respond to any questions about the human rights perspective on Indian 

court jurisprudence. In order to arrive at a fair conclusion, the researcher had the onerous duty of looking 

through all available rulings on the death penalty made by the Supreme Court from 1950 to the present, 

which totaled 578 cases. The researcher would concentrate on the most recent judicial trends pertaining to 

human rights in this chapter, as well as the necessity of reviewing how the death penalty and human rights 

relate to current international developments. 

It is said that without life, liberty, and the dignity of the individual, a human life would be more wretched 

than an animal's2. If the government and civil society work together to provide the people with a dignified 

living3, only then can democracy be relevant and successful. The idea of human rights is incredibly broad 

and encompasses a wide range of human endeavors4. One of the best democratic systems in the world is 

found in India. India's Constitution is fashioned with golden threads. It looks after a person's human rights. 

Every accused person has the opportunity to demonstrate his innocence under procedural laws. A country's 

criminal justice system can be seen through the procedural protections offered to an accused in criminal 

proceedings. Additionally, it provides a glimpse into how the legal system and legislators operate. 

The Indian Penal Code of 1860 and other substantive criminal laws are enforced through criminal cases 

under the practice and procedure set forth in the Code of Criminal Procedure, 1973. Indian courts have 

extensive experience using their broad authority to determine the appropriate punishment under Section 302. 

This Court has always been interested in creating a just capital sentencing system that strives for a uniform, 

principled approach and establishes clear sentencing benchmarks5. Any capital sentencing system has a 

hierarchical review mechanism built in because of the type of punishment it deals with. The key to attaining 

a rigorous standard of review that effectively begins as soon as the death penalty is imposed is a tiered court 

system which essentially begins to operate as soon as the death penalty is imposed. 

The pre-sentencing hearing findings from the trial stage are to be evaluated by the review courts along with 

other relevant information before coming to its own determination regarding the appropriateness of sentence. 

The Apex Court has "a significantly more serious and extensive obligation to discharge as the final reviewing 

body. The Court must make sure that the decision-making process withstands the unique rigours of 

procedural justice applicable in this regard, in addition to ensuring that the award of the death penalty does 

not become a perfunctory exercise of discretion under Section 302 after an ostensible consideration of the 

rarest of rare doctrine. 

 

 

 

 

 

 

                                                           
2 HUMAN RIGHTS BEST PRACTICES RELATING TO CRIMINAL JUSTICE IN A NUTSHELL, (V) (1st ed., NATIONAL HUMAN RIGHTS 
COMMISSION 2007) 
3 NATIONAL HUMAN RIGHTS COMMISSION, HUMAN RIGHTS MANUAL FOR DISTRICT MAGISTRATE, 5 (1 ST ed., NATIONAL 
HUMAN RIGHTS COMMISSION 2007) 
4 4 MURTHY, YSR, HUMAN RIGHTS HANDBOOK, VII (1 ST ed., LEXISNEXIS BUTTERWORTH 2001) 
5 Mohd. Farooq Abdul Gafur v. State of Maharashtra, (2010) 14 SCC 641 
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    HUMAN RIGHTS JURISPRUDENCE – INTERNATIONAL   CONVENANT AND 

THE CONSTITUTION OF INDIA    

 

            Justice V. Krishna Iyer's unmatched description on the value of "Human Rights" that is  

 Human rights are Basic, inherent, unchangeable, and inalienable rights are known as human rights a person 

has rights just by virtue of his birth as a human. These are the kinds of rights that ought to be granted to 

everyone without restriction. They are recognized by the Constitution and laws of a civilized nation since 

they are an important component of every human being. Which is why did every democratic nation that 

upholds the rule of law implement procedures for their defense and enforcement6 

Without order, freedom cannot last; without order, freedom cannot exist. Freedom and order cannot coexist if 

there is no order. Being a rational being, man must live in adherence to others' equal rights but doing more 

unconventionally to pursue antithetical. Man, a logical entity, must act differently to fulfill opposing desires 

while also respecting the rights of others to equitable treatment. Within established boundaries of action, it is 

challenging to distinguish this interconnected network .wherein the exercise of free wills may be restrained. 

Liberty would therefore not always be an ideal.total freedom, but it must arm itself in accordance with the 

law. Consequently, the fundamental principle of civil the goal of liberty is to preserve an individual's 

independence within the boundaries of social regulation. That was adaptable to the requirements of the 

dynamic social evolution7 

.No civilized society would accept a citizen's fundamental right to engage in commerce. Or conduct business 

in activities that have a tendency to be illegal, immoral, offensive, and harmful to rephrase desires8. Within 

established boundaries of action, it is challenging to distinguish this interconnected network. Wherein the 

exercise of free will may be restrained. Justice must always take precedence and it must benefit society as a 

whole in order to make it a better place.  

Law courts should step up to the plate and take action when necessary on behalf of society. As a result, they 

should act in a way that meets society's fundamental needs. It is that the law must fulfill the society's 

requirements and do likewise. In the society of today, since crime is now viewed as a social issue, there has 

been a significant transformation. In terms of punishment, a conceptual view of the law is being developed9 

"The protection of human rights is intimately related to the ideals of rule of law and due process. If a citizen 

can turn to the legal system, their rights can be properly preserved.”10 "The public's attitude and disposition 

toward how crime is handled and one of the reliable indicators of a nation's culture is its criminal population. 

A composed, detached, acknowledgment of the rights of the accused, even the convicted... Identify and 

                                                           
6 Suthendraraja v. State, (1999) 9 SCC 323 para 47 
7  Kartar Singh & Others v. State of Punjab, (1994) 3 SCC 569 
8 PN Krishna Lal v. Govt. of Kerala, 1995 Supp. (2) SCC 187 
9Jai Kumar v. State of M.P., (1999) 5 SCC 1 
10Mohd. Hussain v. State (Govt. of NCT of Delhi), (2012) 2 SCC 584 
11Sir Winston Churchill as quoted by C.H. ROLPH in COMMONSENSE ABOUT CRIME AND PUNISHMENT, p. 175 
12Shatrughan Chauhan v. Union of India, (2014) 3 SCC 1 
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gauge the nation’s reserves of power serve as a symbol and testament to the virtue that exists there.11 "The 

articulation of the Indian Constitution is highly regarded. The clever writing of Article According to Article 

21, which asserts that every person has an inherent right to life and stipulates that no one may be deprived of 

their life or personal freedom other than in accordance with the legal process. The Supreme Court has 

expanded over the year’s .The potential of the constitutionally proclaimed "right to life" to coexist with 

development life of humans."12. 

 The universal recognition of human rights is unwavering. The General 1966's International Covenant on 

Civil and Political Rights and Declaration of Human Rights acknowledge the observance of certain universal 

rights, as do other international agreements, Human rights are defined therein and are considered as being 

equal and fundamental .unassailable and required for an individual's intrinsic dignity and growth.  

 

 

“Everyone is entitled in complete equality to a fair and public hearing by an independent and impartial 

tribunal, in the determination of his rights and obligations and of any criminal charge against him," reads 

Article 10 of the Universal Declaration of Human Rights, which was adopted in 1948.”Everyone accused of 

committing a criminal offence has the right to be being legally assumed innocent until proven guilty in a 

public trial where he has had all the safeguards required for his defense.” 

Every human being has the inherent right to life, according to Article 6(1) of the International Covenant on 

Civil and Political Rights of 1966. The law must defend this right. No one's life may be taken against their 

will. According to Article 6(4), "anyone sentenced to the sentence of death has the opportunity to request a 

pardon or sentence reduction. A pardon, amnesty, or in any circumstances, a death sentence may be 

commuted. Article 14 "promises to inhabitants of the covenant's member countries have a variety of rights to 

influence any gives them the very minimum protections and absolves them of any charges. That is what 

Article 14(2) says: Everyone accused of a crime has the legal right to be believed innocent until proven guilty 

proven guilty as a result of law. In accordance with Article 14(3)(d), "the individual facing the criminal 

charge should have the right to defend himself, either in person or with the assistance of counsel of his 

choice, and, in the absence of such assistance, shall be informed of his right and shall be given the necessary 

If he lacks the funds to pay for it, assistance will be provided without charge. United Resolution 1984/50 of 

the United Nations Economic and Social Council, issued May 25, 1984 approved several protections 

(mentioned above) that cover "the fundamental rights to be upheld." Throughout criminal court processes to 

protect the rights of those accused of a capital offence.” 

The advantageous characteristics previously described, which occasionally found their way into international 

covenants, were already included in the Indian Constitution and other laws. The Indian Constitution's Article 

20 states that "no person shall be convicted of any crime other than breaking a law that was in effect when 

the offence was committed of the Act prosecuted as an offence, nor be punished more severely than what 

could otherwise have occurred as a result of the offence under the law that was in effect at the time. Article 

21 clearly states that "no individual shall be deprived of his life or liberty, or personal freedom except in 

accordance with the legal process." No individual who is arrested may be held in custody without being 

promptly notified of the reasons behind the arrest or without being given the opportunity to consult with, and 
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to be heard, according to Article 22(1).defended by, a chosen legal representative. Article 39-A imposes "a 

responsibility on the State to make sure that in the judicial system, justice is not withheld due to economic or 

other disadvantages. And to offer all citizens, regardless of financial situation or other hardships, free legal 

assistance. 72 Articles and 161 allows for the granting of a pardon. 

"It is a blatant breach of a person's human rights when he is refused access to a right that has been granted to 

him by the Constitution, an international covenant, or a legal provision. India's commitment, though, falls 

short .Beyond what is prohibited under the Indian Penal Code, the Constitution, and the Criminal Code of 

procedure. It's important to keep the international convention's spirit in mind when taking into account the 

constitutionality of the contested clauses and their applications.13 

The Supreme Court stated that "there has been a growing demand in the international fora that the death 

sentence should be abolished" in Aloke Nath Dutta v. State of W.B.14 Pursuant Several nations responded 

to or increased the pressure urged by numerous international NGOs have ceased using the death penalty. 

Superior courts in many nations have been debating keeping in mind the international covenants, 

conventions, and protocol they said need. 

 Swamy Shraddananda v. state of karnataka15 

The Supreme Court talked about and cited many cases and stated that "reference to the decision of other 

jurisdictions" was appropriate. and/or there are no antecedents that the present trend in the international fora 

can be compared to. Or even a persuasive value, but in this day and age, the court 

 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra16 

The Supreme Court stated that "we are also aware that on 18-12-2007, the United Nations General Assembly 

adopted a resolution urging Assembly passed Resolution 62/149 urgingnations that continue to use the death 

penalty to create a global moratorium on executions in order to end the death penalty. However, India is one 

of the 59 countries that still use the death sentence. Trustworthy research, by the National Human Rights 

Commission or the Law Commission of India, maybe allow for current and knowledgeable discussion and 

debate on the topic. 

IN Shankar Kisanrao Khade17, 

 The Supreme Court observed that “while the standard applied by the judiciary is that of the rarest of rare 

principle (however subjective or Judge- centric it may be in its application), the standard applied by the 

executive in granting commutation is not known. This may also need to be considered by the Law 

Commission of India.” In the above background of the decisions, the Law Commission of India once again 

considered the issue in question in its 262nd report. 

 

  

 

                                                           
13 P.N. Krishna Lal v. Govt. of Kerala, 1995 Supp. (2) SCC 187 
14 Aloke Nath Dutta v. State of W.B., (2007) 12 SCC 230 
15 Swamy Shraddananda v. State of Karnataka, (2007) 12 SCC 288 
 
16 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498 
17Shankar Kisanrao Khade v. State of Maharashtra, (2013) 5 SCC 546  
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 WIDENING THE SCOPE OF ARTICLE 21 OF THE CONSTITUTION OF INDIA          

 "It is claimed that God's most beautiful creation is life. Many religious faiths make strong arguments that 

humans cannot both give and take life because of this idea and belief, which is at the core of their claims.18 

According to Article 21 of the Indian Constitution, no one may be deprived of their life or personal freedom 

unless doing so follows the legal process. Article 21 guarantees the citizen's right to life and personal liberty 

regardless of his political opinions, class, creed, or religion. Article 21 of the Constitution itself forged 

several procedural safeguards for the citizen's life and personal freedom is protected. The underlying and 

pervasive topic of the Constitution is the idealistic notions of the inherent value and dignity of man19.It is 

said that Article 21 is the core of our Constitution. Forty-fourth Articles 21 of the Constitution cannot be 

suspended, according to the 1978 Amendment Act. even when an emergency under Article 359 is declared. 

The Supreme Court has been asked to interpret several aspects of Article 21 occasions. The Supreme Court 

ultimately broadened the Article 21's initially constrictive The Supreme Court's first inquiry into "how far the 

Constitution has secured personal liberty to the citizens of this country" was in the case of A.K. Gopalan v. 

State of Madras20. The Court interpreted the terms "life" and "personal" in a highly constrained manner. 

 

"Procedure established by law" and "liberty" A.K. Gopalan rose to prominence as a case. Regarding the 

Constitution's Article 21. Nevertheless, the constrained reading provided in the in later judgments, the 

aforementioned instance was not followed. A.K. Gopalan, the turning point in the question was whether or 

not Article 19 could be used to judge whether a law was reasonable. It was submitted to the Supreme Court 

for review in Rustom Cavasjee Cooper (Banks)Union of India v. Nationalization.21 As the Supreme 

Court decided meaning court in the future. Limitations provided for guaranteeing correct use of the State's 

right to take away a person's property and the capacity to forcibly take possession of that person's property 

are, therefore, specific classes of restrictions on the property right covered by Article 19(1) (f). Property only 

a public reason may require its acquisition under duress. In which the legislation allows for the forced 

purchase of property for public use, it may be assumed that the purchase or the regulations surrounding it 

imposes an appropriate limitations in the public's best interests. In the absence of The statute breaches Article 

13 when it uses a public purpose to support compulsory acquisition.31(2) If the acquisition is for a public 

interest, the restriction's substantive reasonableness, which includes deprivation, may be assumed unless 

otherwise shown, but an investigation into the provision's procedural reasonableness may still be allowed. 

For instance, the Act allows a tribunal to decide on compensation for property that was acquired through 

coercion without consulting the owner first. Would likely be invalidated under Article 19(1) (f). The 

declaration of rights, whether explicitly or implicitly, does not adhere to a consistent pattern. However, they 

are all connected by the desire to defend the rights of certain people or groups of people. Within certain 

parameters, against the violation of their rights. Section III of the The Constitution creates a web of 

protections over fundamental rights. People’s rights. The guarantees limit the scope of those rights' 

protection in their designated fields; they make little effort to enunciate specific rights.  The term "law" refers 

to a law that is within the authority of it does not affect the protection of the rights in Part III. Of the 

Legislature. Therefore, we are unable to concur that Articles 19(1)(1) and 31(2) are exclusive of one another.  

                                                           
18 Jacob George (Dr.) v. State of Kerala, (1994) 3 SCC 430 
 
19 Rajendra Prasad v. State of U.P., (1979) 3 SCC 646 para 119 
 
20A.K. Gopalan v. State of Madras, AIR 1950 SC 27   
21 Rustom Cavasjee Cooper (Banks Nationalisation) v. Union of India, (1970) 1 SCC 248 
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The ruling that Articles 19(1)(f) and 31(2) do not conflict was extended to apply to Articles 19 and 21 of the 

Constitution. In light of this connection, R.C. Cooper prevailed over A.K. Gopalan. 

It goes without saying that Article 21's range and scope were expanded by the In its historic judgment in 

Maneka Gandhi v. Union of India22 the Supreme Court, which changed the way judges interpreted it, 

meaning many more fundamental rights. from Section 21. The relevant case's facts are as follows: 

 "The petitioner, who was the passport holder under the Passports Act of 1967, received a letter from the 

Regional Passport Officer, Delhi, informing her that the Government of India had decided to impounded her 

passport, “requiring a passport under Section 10(3)(c) of the Act in the public interest in order to return the 

passport, she must do it within seven days of receiving a letter. The government's action was contested. 

The Court decided as follows: 

"The reasonableness concept, which is accepted both philosophically and legally, is a crucial component of 

equality, and non-arbitrariness permeates everything.article14 like a dark omnipresence, and the method 

described in Article 21 must pass the reasonableness criteria in order to be in compliance with article 14. 

Otherwise, it would not be a procedure at all and the requirements of Article 21 would not be met. It must be 

"right and just and fair" and not capricious, irrational, or oppressive. 

 It is anticipated that under a government sworn to defend freedom and liberty, similar incidents won't occur 

again, but it is important to keep in mind at all times that the price of liberty is everlasting vigilance because 

History demonstrates that encroachments are always sneaky and covert. Seeming to be for a worthy purpose, 

yet slowly but surely corroding the bases of liberty.  

Restricted to the right to physical existence alone, but it also encompasses other rights within its vast matrix. 

The right to use every organ or limb that allows one to enjoy life, as well as the right to the fundamental 

human dignity. So, the State cannot legally or otherwise deprive somebody a person's inherent human 

dignity, and as a result, torture or cruel, inhumane, or degrading behavior or punishment that violates a 

person's sense of dignity is a violation of the Constitution." Although it is not officially listed as a 

fundamental right in the Constitution, the Supreme Court elevated protection from torture and other cruel, 

inhuman, or humiliating treatment or punishment to the status of a fundamental right under Article 21.Article 

7 of the International Covenant on Civil and Political Rights is included into the Constitution. Rights are 

included into national constitutional law. 

The nine-judge Constitution Bench recently rendered a historic decision in Justice K.S.It was conclusively 

determined in Puttaswamy (Retd.) v. Union of India23 that "right to life enshrined the right to privacy is 

included in Article 21. One of the recognized aspects of this privilege is the individual's decision to forego 

life-extending care or end his life. 

In a recent case, Rishi Malhotra v. Union of India24, the Supreme Court of India heard an argument that a 

man's dignity is gone when he is hanged. When a man loses his sense of dignity at the time of his death, he 

must still live with honor’s tainted with dignity. Because of the conviction and the sentence, a convict whose 

life must end he shouldn't be forced to endure the agony of hanging. Although we do not intend to address 

this at the moment, the Supreme Court stated in its notice of petition that the legislature could come up with 

another method of resolving the issue.  

                                                           
22 Maneka Gandhi v. Union of India, (1978) 1 SCC 248 
23 Justice KS Puttaswamy (Retd.) v Union of India, (2017) 10 SCC 1 
24 Rishi Malhotra v. Union of India, Writ Petition (Criminal) No.145 of 2017 
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       CONSTITUTIONAL VALIDITY OF DEATH SENTENCE 

     The constitutionality of the death penalty has been disputed numerous times. In 

State of Uttar Pradesh v. Jagmohan Singh25 

The Supreme Court confirmed that was constitutionally valid death penalty by noting that: The use of the 

death penalty cannot be characterized as rare because that Punishment has been a part of human culture from 

the dawn of time. Despite the increase in the number of offences for which it can be punished dwindled. Our 

Constitution's creators were well aware of the existence of on the legality of the death penalty as a 

punishment. The death penalty had been acknowledged by the drafters of the Constitution as Constitutional 

mechanisms for appeal, reprieve, and punishment had been provided the same. According to Article 21, no 

one may be deprived of their life unless a legal procedure is followed. The conclusion is crystal clear. 

Constitutionally speaking, it is acceptable to take someone's life if done so in accordance with the legal 

process. It will be highly challenging to maintain that the death penalty was considered per se unreasonable 

or not in the public interest in the face of these constitutional postulate indicators. 

We cannot overlook the procedural protections stipulated by the statute when addressing the issue of 

reasonableness. Thus, it will become clear that there are procedural safeguards in place to prevent any rash 

judgment. If the Legislature elects to continue the death penalty for murder, it will be challenging for this 

Court in the absence of impartial proof addressing It is unreasonable to contest the sense and decency of the 

The legislature kept it. The people's representatives don't we applaud the possibility of removing the death 

penalty. At this moment, Affairs, we are not ready to draw the conclusion that the death penalty, as Such is 

either irrational or not in the general welfare. The sentence of execution handed down following a trial in 

conformity with the procedure legal precedent is not unconstitutional under article21” 

Bachan Singh maintained the ruling in Jagmohan Singh. 

In Shashi Nayar v. Union of India26, the constitutionality of the death penalty was once again contested. 

The Court ruled that no evidence has been submitted to support this. that a review of the position made in 

Bachan Singh is necessary. A judicial notice can also be mindful of the reality that the country's law-and-

order situation has not only not improved since 1967, but it has become worse over the years and is getting 

worse now. In the present, consequently, the worst possible time to review the relevant laws. The petition for 

writ was thus dismissed. Given the aforementioned, a death sentence is constitutionally legitimate. 

 

  PUBLIC HANGING OF DEATH ROW CONVICTS 

In Deena v. Union of India & Others27, the Supreme Court heard a case challenging the manner in which 

the death penalty is carried out .The Judge ruled that "the currently popular hanging method features an easy-

to-use mechanism" assemble. The procedures leading up to the act of hanging are quick, easy, and free from 

anything that would unduly heighten the prisoner's apprehension's poignancy. The One can safely rule out 

the possibility of an accident while hanging. The approach is a speedy and reliable way to carry out the harsh 

legal punishment. It takes away the chance of a slowly dying. After the process is started, unconsciousness 

                                                           
25 Jagmohan Singh v. State of U.P., (1973) 1 SCC 20 
26 Shashi Nayar v. Union of India , (1992) 1 SCC 96 
27Deena & Others v. Union of India & Others, (1983) 4 SCC 645   
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almost immediately follows, and the prisoner dies as a result of the cervical vertebrae being dislocated. The 

current hanging mechanism completely eliminates the possibility of being strangled by a drop that is too 

short or being severed from the head by a drop that is too long. The system complies with the State's duty to 

ensure that the execution procedure is carried out with decorum and decency without including any type of 

brutality or degradation. The Court further stated that "on the question of pain involved in a punishment, the 

concern of law has to be to ensure that the various steps which are associated with or incidental to the 

execution of any sentence, more particularly the death sentence, are free from any unnecessary or 

unreasonable pain." do not, by themselves, constitute punishments. If a defendant is given the death penalty, 

it executing such sentence alone is legal. He cannot be made to feel inferior, torture or degradation are not 

even considered required preparations for the execution of the sentence. The carrying out of that phrase. That 

would be equivalent to punishing the prisoner in which there is no legal authority Humanity is the defining 

quality of civilized legislation. Therefore, any form of torture, brutality, barbarity, humiliation, or 

degradation is forbidden when carrying out a sentence. There are no instruments used in the hanging 

operation.” 

 The Supreme Court dealt with an intriguing issue in Attorney General of India v. Lachma Devi & 

Others28 in which the High Court of Rajasthan had ordered execution of a death sentence by public hanging 

at the Stadium Ground or Ramlila Ground in Jaipur after giving a lot of media attention given to the 

execution's date, time, and location The Supreme Court ruled that a public hanging to carry out a death 

sentence would be a obvious violation of Article 21 of the Constitution by inhumane behavior. Public 

hanging is a repulsive spectacle from past eras. directly, indirectly, or coincidentally, any of them." We may 

state clearly that if any Jail Manual contained a provision for public hanging, we would declare it to be in 

violation of the Constitution. The direction for carrying out the death penalty by public hanging is, in our 

opinion, unconstitutional. Of the Constitution, Article 21. Undoubtedly, the accused have committed a crime, 

yet being proven guilty is brutal, an embarrassment to any civilized culture, and While a brutal crime 

shouldn't be tolerated by any community, a brutal response isn't always necessary.  

Punishment like public hanging. Not just the actual victims of crime, but also incidental victims like the 

family, fellow victims, and to a significant extent society, also need soothing balm. The judiciary has a 

crucial responsibility to vigorously protect the rights of both the criminals and the victims. "Judges should 

never let their personal ideologies or preferences to influence their decision when imposing sentences. Never 

allow a judge centric attitude or perspective to come through. It must pass the requirements outlined in 

several precedents. 

Before examining the growth of the Rarest of Rare formula by the judiciary, it is important to note that our 

parliamentarians are keenly aware of all people's rights, including those of the accused and the victims. The 

Rarest of Rare formula for instances involving the death penalty was initially proposed by parliamentarians. 

In the same parliamentary debate, Shri Raghubir Sahai stated that the death penalty is the only punishment in 

India that has a deterrent impact. We discover that the High Courts and the Supreme Court are extremely 

cautious and quite hesitant to uphold the death penalty. They would only impose the penalty in severe 

circumstances. We cannot, given the current state of society, assert that abolishing the death penalty will be 

beneficial for our nation and the society in which we live. I believe it would be very impolite to suggest that 

the death penalty be repealed. 

The constitutional legality of Jagmohan Singh's death sentence is being contested, since it predates 1973. 

Following this ruling, winds of sympathy for criminals began to blow, affecting both law and reason, the 

                                                           
28 Attorney General of India v. Lachma Devi & Others, 1989 Supp. (1) SCC 264 
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judge and legislators alike. The justice scale also began to lean more toward a humanistic perspective. The 

courts were forced to acknowledge it as an ameliorating condition as a result of humane considerations of 

dispensing justice while showing mercy. 

Following the ruling in the Jagmohan Singh case, certain developments occurred. In Maneka Gandhi, the 

Supreme Court ruled that, in light of the 1973 Cr.P.C. Amendment and a collective reading of articles 14, 19, 

and 21 of the Indian Constitution, every statute requiring punitive detention, including in its procedural and 

substantive components, must pass the test of reasonableness. In Rajendra Prasad v. State of U.P.29, the 

court decided that "particular justifications required for the imposition of the death punishment must relate 

not to the crime as such but to the criminal." 

1.8 IMPACTS OF DELAY IN DISPOSAL OF APPEALS/MERCY PETITIONS 

AND/OR EXECUTION OF DEATH SENTENCE  

"In a civilized society, there can be no qualities more essential than a citizen's life and liberty. According to 

Article 21 of the Indian Constitution, no one may be deprived of their life or freedom until doing so in 

compliance with the legal process. The legal process that is followed to impose the death penalty on a 

convict is subject to review and appeal." After using up all available legal options, a criminal has the choice 

by submitting a petition of mercy to the President of India or the Governor of a State, as applicable, you can 

seek relief under the constitutional "Pardon" scheme.  

The rationale behind the pardon policy, in a democratic government, gives the constitutional plan of 

exercising an act of humanity leading to perfection over imperfect court judgments based on the rigorous 

criminal laws a boost. Executing the constitution's founding principles via mercy, scrutiny, and validity of 

the threatening loss of life and personal freedom, as well as any potential judicial errors mistake, on 

unworthy individuals adopting the Gandhian ideology in the hopes that good will eventually prevails victory 

and dominance against evils and demons The justification for the executive branch's use of the 

aforementioned sovereign right to grant pardons has repeatedly been put to the test on the anvil of truth, and 

the courts have repeatedly pounded it for being an absolute and unrestrained power. Nonetheless, on many 

hypotheses and lines of thought in line with the expanding and developing society while taking into account 

the global scene. In a democratic society like ours, the concept of checks and balances is extremely important 

since it not only regulates the chariot but also the many different theories that the charioteer may have, 

warning him to only take the designated course and finally organizing the alleyway; failure to do so could 

cost the charioteer. To go berserk.  

The Supreme Court has stated that "all power, however majestic the dignitary wielding it shall be utilized in 

good faith, with knowledgeable and informed care and honestly" in some instances, refusing to interfere with 

constitutional authority relating to pardon grants. For the benefit of the general population. Absolute, 

arbitrary, and ill-intentioned implementation of public authority if gruesome authority is established, the 

Supreme Court cannot remain silent or powerless. The Supreme Court ruled in G. Krishta Goud v. State of 

U.P.30 that "as judges, we cannot rewrite the law regardless of our views of urgent reforms, as citizens. Both 

the legal lines have been breached after the court sentenced someone to death. Thus, despite being regretful 

and irreversible, the state's coercive Perhaps our sympathies are irrelevant from a legal standpoint. Thus, the 

emerging and growing trend although progress has been made, in this instance, the hangman's rope cannot be 

stopped. Mercy, like divinity, is subject to endless experimentation, but in this ordinary situation, it is up to 
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30 G. Krishta Goud v. State of U.P., (1976) 1 SCC 157 
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the Head of State to take action rather than the Supreme Court. 31It's possible that while judicial power is 

embanked, presidential power is wider. 32The inadequacy of human judgment is a given, even if It has been 

said that the most skilled mind, a mind that is fueled by a harvest of experience It is reasonable for the 

protection to be expanded in matters involving life and personal liberty. By giving more jurisdictions to a 

high authority to investigate the veracity of the threatened denial of life or of personal freedom, whether 

threatened or ongoing. The authority in question is a people's power that is vested in the state's top official. 

 Even in the most skilled mind, a mind that has been schooled to recognize the inadequacy of human 

judgment, Given the wealth of experience at their disposal, it has been deemed fitting that on the topic of 

Entrusting more authority to ensure the preservation of one's life and personal freedoms To examine the 

legitimacy of the threatening denial of life or the threatened or the ongoing restriction of personal freedom. 

The authority so granted is an authority held by the people and laid down in the position of the State's highest 

dignitary.33  

The Supreme Court stated in Sher Singh v. State of Punjab34 that it was important to convey to the Indian 

government and state governments that petitions submitted under the Constitution's Articles 72 and 161 or 

Sections 432 and 433 The Criminal Procedure Code needs to be resolved quickly. The Court also said that 

"Executive authorities should adhere to a self-imposed guideline. “Rigidly, that any such petition must be 

resolved within three months of the filing when it is received, or date. Long and endless delays in getting rid 

of these petitions are a significant obstacle to the administration of justice, and these delays do in fact the 

public's confidence in you the very system of justice. Given the foregoing, it is evident that the Supreme 

Court first applied severe criteria for considering petitions filed after normal appeals were denied on merit. 

The Supreme Court was reluctant to intervene with the pardoning power unless it was clearly justified. 

Absolute arbitrary exercise of public authority. Lately, there has been a delay in the decision of appeals or the 

carrying out of death penalties. The Supreme Court takes this issue seriously. With the passage of time, a 

huge change emerged in the rulings of India's Supreme Court. Several times, the executive authority of a 

court review has been conducted on the pardon. As broad as the pardon, remission, and release power 

(included in Articles 72 and 161) is, the Supreme Court noted in Maru Ram v. Union of India35 that it 

"cannot run riot; for no legal power can run disorderly like John Gilpin on the horse but must keep sensibly 

to a steady of course. 

 All constitutional authority as well as popular power shall never be rules for fair and equal, typically 

exercisable arbitrarily or in bad faith Execution is a guarantee of legitimate power play. The Supreme Court 

rejected the argument that "this Court has no power to touch the order passed by the Governor under Article 

161 of the Constitution" in Swaran Singh v. State of U.P.  36and held that if such power was exercised 

arbitrarily, mala fide, or in absolute Despite the stricter constitutionalist principles, the by-product order is 

unable to obtain the In such circumstances, the judicial hand must be extended to it. The Supreme Court 

stated in Satpal v. State of Haryana37 that "there cannot be any argument with the theory of law that the 

power of pardoning under Article 161 is very wide and contains no limitation as to the period at which and 

the circumstances on which it may be granted. Whereby and the situations in which the aforementioned 

powers might be used. However, said power being a constitutional authority granted by the Constitution to 

the Governor is capable of judicial review on a few specific grounds. The Supreme Court reaffirmed the 

                                                           
31 Shiv Mohan Singh v. State (Delhi Admn.), (1977) 2 SCC 238 
32 Joseph Peter v. State of Goa, Daman and Diu, (1977) 3 SCC 280 
33 Kehar Singh v. Union of India, (1989) 1 SCC 204 
34 Sher Singh v. State of Punjab, (1983) 2 SCC 344 
35 Maru Ram v. Union of India, (1981) 1 SCC 107 
36 Swaran Singh v. State of U.P., (1998) 4 SCC 75 at 79 
37 Satpal v. State of Haryana, (2000) 5 SCC 170, at 174 
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established legal principle that "while the decision of the President of India on a petition under Article 72 of 

the Constitution is amenable to judicial review but the grounds are consequently very restricted" in Bikas 

Chatterjee v. Union of India38. The Supreme Court extensively considered the pardoning power granted by 

Articles 72 and 161 of the Indian Constitution in Epuru Sudhakar & Another v. Govt. of A.P. & Others39. 

The Supreme Court considered whether the authority granted by Article 161 of the Indian Constitution is 

subject to judicial review and, if so, to what degree, in Narayan Dutt v. State of Punjab40. In its ruling, the 

Court stated that "considerations for exercising power under Articles 72/161 may cover a wide range of 

situations, and it is up to the appropriate Government, but no factor or circumstance may be completely 

unimportant, illogical, or ill-intentioned. The court will only review the exercise in certain exceptional 

circumstances. It is it is obvious that the scope of judicial scrutiny of the Governor's use of authority is 

limited. According to Indian Constitution Article 161.  

The Supreme Court ruled in T.V. Vatheeswaran v. State of T.N.41that "delay exceeding two years in the 

execution of a sentence of death should be considered" after the prisoner who was sentenced to death more 

than eight years ago argued that it is not legal to hang him now. Adequate to allow the individual serving a 

death sentence to invoke Article 21 and request the cancellation of the death penalty. The punishment of life 

in prison was replaced for the death lifetime incarceration  

The Supreme Court took into account the Devender Pal Singh Bhullar ratio in its later ruling in Shatrughan 

Chauhan v. Union of India42. Court decided that there was "no clear justification to exclude all TADA 

cases as a class from relief on account of the delay in carrying out the death sentence. Every case needs to be 

examined in light of its unique facts. The Devender Pal Singh Bhullar ratio was announced per 

incuriam.There are countless decisions where the noose of the hangman has been released. The Supreme 

Court's decision to commute a death sentence to life in prison on the due to a delay in the handling of 

appeals.The Supreme Court heard number of cases in Shatrughan Chauhan (supra) in which the defendants 

sought to commute their death sentences to life in prison due to the backlog of mercy petitions. According to 

the Court, "a number of the Constitution Benches of over the years, this Court has affirmed the 

constitutionality of the death penalty in India. Several decades, but these rulings do not eliminate the 

responsibility to follow the proper procedure in any manner. Established by legislation in the sentencing 

process. Just as the death penalty is legitimately imposed, additionally, the sentence's execution must adhere 

to the Constitution's requirements. Not against the fundamental rules of the constitution. Additionally, the 

Court ruled that "the procedure authorized by law, which robs a person of his life and liberty must be 

equitable, fair, and reasonable and such procedure necessitates humane conditions of detention preventive or 

punitive. Delay brought induced by events beyond the inmates' control requires reduction of the death 

penalty. Articles 72 and 161's mercy requests may be dismissed.  

A far faster rate than what is now used provided that the legal requirements are followed exactly. Although 

the President cannot be given a deadline for getting rid of the compassion petition, but we can undoubtedly 

ask the concerned Ministry to abide by its own standards. Rigorously, which can substantially cut down on 

the delay? India has ratified both the United Nations Covenant on Civil and Political Rights from 1966 and 

the Universal Declaration of Human Rights from 1948. Both of these protocols have clauses that forbid cruel 

or degrading punishment or treatment  

 
                                                           
38Bikas Chatterjee v. Union of India, (2004) 7 SCC 634, at 637  
39 Epuru Sudhakar & Another v. Govt. of A.P. & Others, (2006) 8 SCC 161 
40 Narayan Dutt v. State of Punjab, (2011) 4 SCC 353 
41 T.V. Vatheeswaran v. State of T.N., (1983) 2 SCC 68 
42Shatrughan Chauhan v. Union of India, (2014) 3 SCC 1  
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1.9 SOLITARY CONFINEMENT VIS-À-VIS DELAY IN DISPOSAL OF 

APPEALS/MERCY PETITIONS  

Solitary confinement was deemed "out of step with current thinking" and "should not have a place in the 

Penal Code as a penalty to be ordered by any criminal court," according to the Law Commission of India's 

42nd Report43. The Rules shouldn't be interpreted in a way that conflicts with the aforementioned decision 

and contravenes Article 21 of the Constitution. The Supreme Court had to address the supervening situation 

of solitary confinement in the case of Shatrughan Chauhan. The Court determined that keeping a prisoner in 

solitary would amount to administering "additional and severe punishment. “Distinct" punishment that the 

law does not permit. The Supreme Court handled a case in Ajay Kumar Pal v. Union of India (case 

number: 87).excessive 3 years, 10 month wait in processing his mercy petition, and solitude 

confinemen"Though no time-limit can be imposed within which the mercy petition ought to be dealt with, in 

our considered opinion, the duration of 3 years and 10 months to deal with such mercy petition in the instant 

case comes within the word 'inordinate delay,'" the Court stated. delay’.” Regarding the acceptance of 

solitary confinement, the Court also stated that "in given the legal guidelines established by this Court, the 

petitioner would never have until the outcome of his mercy appeal, he was separated. Only after such 

disposal would he be able to be deemed to be under a death sentence that is eventually executable. The 

petitioner has been held in solitary confinement from the first court's order of a death sentence, and not a 

single provision of the statute established by this Court has been followed.  

This, in our opinion, is a complete violation of the irreparable harm to the petitioner under Article 21 of the 

Constitution. The combined result of the excessive delay in processing the mercy petition and the lone 

individual our considered opinion is that such prolonged confinement has deprived the most prized privilege. 

. This Court believes it is appropriate to reach out and offer comfort to the petitioner in order to further the 

interests of justice because a case has unquestionably been made out under Article 32 of the Indian 

Constitution. Finally, the death penalty was replaced with a life sentence .imprisonment.”Due to the 

aforementioned rulings, the law governing the imprisonment of people in solitary accused.  

 

1.10 MENTAL ILLNESS VIS-À-VIS DELAY IN DISPOSAL OF APPEALS OR 

MERCY PETITIONS  

The Supreme Court has begun treating mental illness as a supervening condition to reduce a death sentence 

to life in prison in response to the growing humanistic attitude. Amrit Bhushan Gupta V. union of India 44 

while rejecting the appeal, the Supreme Court request for a death sentence to be commuted to life in prison 

due to mental illness. "the question of whether a convict who is allegedly mad looks to be so dangerous that 

he should not be released into society, given the facts and circumstances of a particular instance, when he is 

released, he might conduct similar acts against other innocent people, or because of his character and 

background, or for any other reason, he merits special attention, are topics that other authorities should think 

about after a court has properly handed down its judgment. 

 The Supreme Court addressed a request that the death sentence given to the defendant may be changed to 

life imprisonment in Jagdish v. State of Madhya Pradesh45.ground of madness That ground was not 

considered a supervening circumstance by the court, and upheld the death penalty by ruling that a person can 

                                                           
43 LAW COMMISSION OF INDIA, REPORT NO.42, THE INDIAN PENAL CODE, Para 3.80 at page 78 (JUNE 1971) 
44 Amrit Bhushan Gupta v. Union of India, (1977) 1 SCC 180 
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benefit from Section 84 IPC. Who, at the time the act was committed, was not able to understand the nature 

of his action or that He was breaking the law or doing something that was improper. This provision implies 

that the criminal must have been in this mental state at the time the act was committed, and the fact that he 

was earlier or later of unsound mind is relevant only to the extent that they, coupled with other factors, along 

with circumstances may be used in conjunction with other evidence to assess an accused person's mental 

state. The claims made in the status report and the affidavits are insufficient to further in any way the 

appellant's case. The Supreme Court began issuing a ruling while the ink on the aforementioned decision was 

still wet. Insanity or mental illness situations, a novel strategy.46 

Death sentences have been commuted in circumstances where the Supreme Court determined that execution 

of the death sentence had been put on hold for a number of reasons and that the convict had endured a 

tremendous lot of mental anguish as a result of doing so for an extended period of time. Been changed to life 

in prison India is a United Nations member and has ratified the ICCPR, the Supreme Court noted in 

Shatrughan Chauhan. Numerous international agreements from the United Nations forbid the execution of a 

death sentence on a mentally ill individual. Shatrughan Chauhan.being held in a single cell for the past three 

years due to mental illness, and on the grounds that the decision on the mercy petition was delayed by 1 and 

a half years. The Court made a call on the record, the Ministry of Home submitted a petition for mercy and 

held that "insofar although there is a slight delay, it cannot be said that the wait is excessive. A one-year 

delay in the President's decision on a mercy petition However, the petitioner was afflicted with mental illness 

throughout the proceedings before the Sessions Court and even after being found guilty. This is evident from 

the note sent by the prison director, who recommended changing the petitioner's sentence from death to life 

in prison. The Home Ministry failed to take note of this crucial aspect. For all of the aforementioned reasons, 

but especially because of his mental instability, the death penalty was changed to life in prison by the court. , 

the court found it appropriate to change Devender Pal Singh Bhullar's death sentence to life in prison for both 

offences due to an excessive or illogical 8-year delay in processing the mercy petition and the source of 

madness. 

 

 1.11 CONCLUSION 

From the explanation above, it is clear that the Court first refused to get involved in a decision made by the 

President or a Governor of a State, thinking that the custodian of the power had done so in a legitimate 

manner. 

Only in "gruesomely established cases of absolute, arbitrary, law-unto-oneself mala fide execution of the 

power" did the Court intervene. Then came an era of restricted judicial review of the said power, or, to put it 

another way, under very constrained parameters.  

Even though the Supreme Court has consistently maintained that "the exercise of power under Articles 

72/161 of the Constitution would be tested on the anvil of truth within the strict limitations," it has come to 

light in the most recent phase that the Court went on to "check whole procedure of moving a mercy petition, 

its processing, notes prepared by the" in order to examine that the public power, including constitutional 

power, is not exercised arbitrarily or mala fide. 

The humanistic approach has been strengthened by the Supreme Court of India in the changing situation, and 

the sentencing structure now accurately reflects the changing moral standards that signify the development of 
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a developing democracy, according to the aforementioned survey of Indian Courts' jurisprudence. However, 

it is urgent that the Human Rights Act of 1993 incorporate all the rules established by the Supreme Court of 

India in the aforementioned cases, as well as pertinent provisions of the Indian Constitution and other laws 

that are compliant with the safeguards provided for death row inmates by various United Nations General 

Assembly resolutions and ratified by the Government of India. 
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